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PURPOSE
The purpose of this issue brief is to highlight where
agricultural workers are exempted and/or excluded
from Colorado state statutes and regulations. While
some of these exemptions and exclusions may
be necessary given the unique requirements of
agricultural work and others may merit closer review
to assess whether they are leading to undue harm
to workers, the economy, and/or communities. This
issue brief also summarizes data (and data gaps)
on differential impacts on agricultural workers in
Colorado. This issue brief is not about “good” and
“bad” actors. Rather, it describes the legal structures
that currently exist impacting agricultural workers.

OPPORTUNITIES FOR FILLING DATA
& KNOWLEDGE GAPS THROUGH
ADDITIONAL RESEARCH
To remedy historical, structural injustices and
create a more secure and Colorado food system,
the state of Colorado must address the legal
exclusions of agricultural workers from its labor
and employment laws through legislation, increase
enforcement of existing laws and regulations in
the agricultural sector, and create structures that
enhance agricultural workers’ participation and voice
in public fora and policy advisory processes. That
said, recommending specific policies to address the
exclusions and negative outcomes detailed herein is
beyond the scope of this particular brief.
The Colorado Food System Advisory Council
(COFSAC) encourages Colorado’s elected officials
and agency personnel to broaden
and deepen solutions-oriented
engagement with the wide
range of groups that provide
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services to and advocate
for agricultural workers in
this state. Some of these
groups have galvanized
during the COVID-19
pandemic and have formed
productive working relationships with the Colorado
Department of Health and Human Services,
Agriculture, Education, and county departments
of health to deliver trustworthy information and
much needed aid to essential workers, as well as
to promote public health. To reduce the need for
such interventions in the future and as part of our
state’s collective reckoning with the legacy of racism
embedded in some of our laws, policy change
is warranted. As that work proceeds, COFSAC
recommends:
1) IMPROVING COLORADO-SPECIFIC DATA
COLLECTION
Colorado lacks detailed information on the direct
health, economic, and social status of its agricultural
workers – particularly the temporary, migrant
and seasonal workers. Colorado is also lacking
information about the extent of regulation-specific
exemptions across different employer types and
employment levels (e.g. hours worked) which may
also be limiting flexible labor market responses
between employers and workers and contributing to
labor shortages. Correlations between the existing
policy framework and purported outcomes therefore
must be viewed skeptically. Additional culturally
competent research and data must be conducted
with representative samples of agricultural workers.
Partners: Colorado Department of Labor and
Employment, Colorado School of Public Health,
State University Extension

2) ENGAGING AGRICULTURAL WORKERS DIRECTLY
IN POLICY DEVELOPMENT AND EVALUATION

previous outbreaks among agricultural workers have
similarly gone under-reported5).

Agricultural workers should be directly engaged
in both policy development and policy evaluation
efforts. Without question, it is difficult to provide
genuine opportunities that elevate worker voices,
but in-person engagement with agricultural
workers, in the places they work, with adequate
support like interpretation and compensation, can
yield invaluable evidence to improve the positive
impacts of public policy. Employers also need to be
engaged in collaborative problem solving to ensure
workable solutions that help address the needs of all
stakeholders.

The crises of 2020 have brightly illuminated the
contributions of the essential workers -- particularly
in its agricultural and food sectors -- upon which
the vitality of our state’s economy and the viability
of its food system rests. Better understanding the
needs of Colorado’s agricultural workers, elevating
their voices in public discourse, and supporting their
collective visibility and participation will strengthen
the resilience of Colorado’s agricultural industry and
its food systems.

Agricultural workers across the US tend to
experience multiple health disparities due to a wide
range of social determinants including their race
and ethnicity. Nationally, 69% of hired agricultural
workers were born in Mexico, 83% identify as
Hispanic, and less than a quarter self-identify as
White (24%).6 A recent CDC report highlights the
starkly disproportionate incidence of COVID-19
infection, hospitalizations, and deaths among
persons identifying as Hispanic or Latino. In Denver
alone, the majority of adult COVID-19 cases (55%),
hospitalizations (62%), and deaths (51%) were among
Hispanic adults, double the proportion of Hispanic
adults in Denver (24.9%). The CDC also found that,
among adults with COVID-19, Hispanic persons
reported larger household sizes, more known
COVID-19 household exposures, more work in
essential industries, more work while ill, and more
delayed testing after symptom onset.7 Colorado
Department of Public Health and Environment’s
(CDPHE) statewide data also indicate Hispanic
community infection rates that far exceed the
Hispanic population of Colorado: 28.4% of cases
in Colorado, 30.8% of the hospitalizations, and
26% of deaths, as compared to 21.7% of Colorado’s
population.8

I. IMPETUS

II. AGRICULTURAL WORKERS

One of the many truths revealed by the COVID
pandemic was that agricultural workers are often
publicly overlooked when it comes to their role as
truly “essential workers” in the state of Colorado
and beyond1. Yet between March 31, 2020, and
December 2, 2020, the Colorado Department of
Public Health and Environment (CDPHE) reported
at least 29 outbreaks impacting 245 agricultural
workers who tested positive, had suspected cases, or
had died from COVID-192. Due to barriers accessing
tests in the early months of the pandemic, which
contributed to under-reporting3, these numbers are
assumed to be significant underestimates of both
the prevalence and impacts of COVID-194 (other

For the purpose of this brief, agricultural workers
are defined by the US Bureau of Labor Statistics
and include many types of agricultural workers
commonly referred to as field and farm laborers,
ranch hands, crop workers, hand harvesters, or
hand laborers.9 In Colorado, agricultural workers
make up over 23,598 jobs across several primary
occupation types summarized in Table 1 below.10,11
While this brief focuses on agricultural workers, it
is worth noting that the experiences of other food
system workers including workers in food
processing, restaurants, food retail, etc.
is worthy of deeper exploration in future
briefs.12

Partners: Colorado Department of Labor and
Employment, Colorado Department of Agriculture
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Table 1. Agricultural Workers

Table 4.

Agricultural Workers Include:

Race/Ethnicity

Agricultural Workers

17

54.2%

Farmworkers and Laborers, Crop,
Nursery, and Greenhouse (SOC:
45-2092)

Agricultural Equipment Operators
(SOC: 45-2091)

White

Hispanic or Latino

39.1%

Farmworkers, Farm, Ranch, and
Aquacultural Animals (SOC: 452093)

First-Line Supervisors of Farming,
Fishing, and Forestry Workers (SOC:
45-1011)

Black or African American

3.0%

Asian

1.7%

Two or More Races

1.1%

Agricultural Workers, All Other
(SOC: 45-2099)

Graders and Sorters, Agricultural
Products
(SOC: 45-2041)

American Indian or Alaska Native

0.7%

Native Hawaiian or Other Pacific Islander

0.1%

Agricultural workers are currently, and historically
have been, low wage workers in the US. According
to recent data, Colorado’s agricultural workers’
median wage was $14.41/hr in 2019.
To note, Colorado’s wages are higher than the
national agricultural worker median wage of
$12.59/hr about 14% higher), but the cost of
living in Colorado is also about 12% above the
national average, which may help explain the wage
difference.13
Demographic data from state and federal records14
(excluding programs like H2A15) summarized in
Tables 2-4 below show that agricultural workers are
more often male (68.4%), younger (55.4% are aged
19-44), and White or Hispanic/Latino (54.2% and
39.1% respectively)16.

18

In addition to the workers included in the data
above, Colorado has also benefited from an average
of 3,000 temporary agricultural workers from foreign
countries, most commonly Mexico, on certified H2A
Visas per year over the last four years.19 Employers of
H2A workers must pay the higher of the prevailing
wage/piece rate or the Adverse Effect Wage Rate
(which increased to $14.26/hour in 202020 and
exceeds the state’s current minimum wage of $12/hr
in 202021). H2A employers must also provide housing
that meets applicable safety standards at no cost
to the workers and must pay for both the inbound
and outbound transportation, from their home
country to the place of employment and back, as
well as provide daily transportation to and from the
worksite.22
Table 5.

Table 2.

Gender

Agricultural Workers

Male

68.4%

Female

31.6%

Table 3.

Age

Agricultural Workers

14-18

7.1%

19-24

13.6%

25-34

23.1%

35-44

18.7%

45-54

15.9%

55-64

13.4%

65+

8.2%
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There are some important limitations to the
aggregate estimates of agricultural workers in
Colorado. For example, these numbers do not

include the owner/operators of Colorado farms
and ranches, nor their unpaid family members
(including children & spouses). In Colorado, only
23% of the 38,893 farms and ranch operations
hire outside labor. Additionally, these data also do
not likely fully capture temporary, seasonal, and
contract labor brought into Colorado by farm labor
contractors23 nor do they reflect accurate numbers
of undocumented workers, nor prisoners who work
in agriculture during their incarceration. In summary,
when these other groups of workers are included,
it is likely that there are over 100,000 individuals
directly involved in farm, ranch, and food processing
labor each year in Colorado.

III. CONTRIBUTIONS TO THE STATE’S
ECONOMY
Estimates of the overall impact of Colorado’s food
and agricultural industries on state employment,
wages and revenue vary as calculations of the
economic impact of the suppliers that support the
food and agriculture industries, as well as those
industries supported by the induced spending of
direct and supplier industries, vary by economist.
Estimates that only include the direct impacts of
Colorado farms and ranches likely fall short when
reporting that farms and ranches in the state paid
$542 million in salaries, wages, and benefits to full
and part time on-farm employees.24 When including
the economic impact of suppliers that support the
food and agriculture industries, as well as those
industries supported by the induced spending of
direct and supplier industries (considering jobs
created in transportation, retail sales, food sales and
restaurants, and tourism, for instance), the estimates
are much greater. Studies that include these
multiplier effects show that Colorado agricultural
and related industries support a total $43.42 billion
in wages, 898,689 jobs, and $141.75 billion in
economic output.25 See Table 5 below for more
information on the total direct, indirect, and induced
economic impacts. It should be understood that
agriculture and related industries would not be able
to make the full range and scope of contributions
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to the Colorado economy without the labor of farm
and food processing workers.
Table 6. Food and Ag Industries Total Economic Impact in Colorado, 2020

Jobs

Wages

Output

Total Economic Output 898,689 $43,424,553,600 $141,748,236,700

Tax Impact

Business Taxes

Federal Taxes

$10,564,793,400

State Taxes

$7,336,252,700

Total Taxes

$17,901,046,100

Exports

Export Value

Customs Value at Point of Shipment

$1,725,940,300

Total Exports

$1,725,940,300

IV. AGRICULTURAL WORKER EXEMPTIONS/
EXCLUSIONS
A. A BRIEF LEGISLATIVE HISTORY
Two pieces of Federal Legislation enacted in
the mid-1930s, the National Labor Relations Act
(“NLRA”) and the Fair Labor Standards Act (“FLSA”),
are the foundation for many worker and workplace
regulations today and, in many ways, are responsible
for the exemptions and exclusions that persist for
agricultural workers today.
Exemptions/exclusions for agricultural workers
began with the National Labor Relations Act (“NLRA”)
in the mid-1930s, where the definition of “employee”
explicitly excluded agricultural laborers.26 The NLRA
protects most workers’ rights to organize into unions
and take other collective actions, but due to these
exclusions, organizing an agricultural workers’ labor
union is difficult and mostly ineffective. To put a finer
point on this, agricultural workers can actually be
fired for joining a union or engaging in organizing
activities and have no protected powers to compel
a company to bargain with them even as a group.
Importantly, scholarship on the history of this
legislative definition reveals that the exclusion
of agricultural workers was a remnant of
Southern Democrats’ compromises during
the New Deal Congress considered necessary

to preserve Jim Crow in the South.27,28 Even if the
NLRA had not exempted employers of agricultural
laborers, jurisdictional standards affecting retail
businesses with a gross annual volume of business
of less than $500,000 and non-retailers with indirect
annual interstate commerce under $50,000 would
have exempted most small farms.29
This early history of exempting/excluding
agricultural workers was carried from the NLRA
into the Fair Labor Standards Act (“FLSA”) in the
late 1930s. “By the time the FLSA was drafted, the
exclusion of agricultural workers from New Deal
economic legislation had become such a fixed
component of New Deal politics that the drafters
no longer considered the issue.”30 The FLSA also
exempts agricultural workers from overtime
coverage, limits some child labor protections, and
does not guarantee the federal minimum wage
for various categories of agricultural employees
including those who work for smaller farms or
ranches that do not utilize more than 500 ‘man
days’ in any calendar quarter of the preceding year,
which is the equivalent to employing seven full-time
employees throughout a calendar quarter.31

NLRA: According to the National Labor
Relations Board, “Congress enacted the
National Labor Relations Act (“NLRA”) in
1935 to protect the rights of employees and
employers, to encourage collective bargaining,
and to curtail certain private sector labor and
management practices, which can harm the
general welfare of workers, businesses and the
U.S. economy.”

From its inception, family operated farms that did
not hire additional labor would have been exempt
from FLSA coverage - even without the agricultural
exception. Consequently, only the larger farms
stood to benefit from the express exclusion of

5|

FLSA: The Fair Labor Standards Act (FLSA) was
enacted in 1938, which according to the US
Department of Labor, “establishes minimum
wage, overtime pay, recordkeeping, and youth
employment standards affecting employees
in the private sector and in Federal, State, and
local governments”

agricultural labor.32 This disparity in protection -paired with a Congressional record that lays bare the
discriminatory intent of then-prominent Southern
lawmakers33 -- lends credence to the argument that
the exclusion of the agricultural workers from the
FLSA was racially motivated. This argument, often
advanced by labor, civil rights and racial justice
advocates, finds strong support among historians
who agree that the exclusion of agricultural (and
domestic) employees from the protections of major
New Deal Era statutes should be understood as part
of a pattern of racist exclusions.34
Due in part to this fraught history, there have been
multiple pushes to reform the NLRA and FLSA. In
1966, Congress enacted amendments to the FLSA
which partially incorporated agricultural workers
into the minimum wage provision of the Act;35
however, agricultural workers remained excluded
from the maximum hours and overtime provision of
the FLSA.36
In the 1970s, a court challenge in Doe v. Hodgson37
framed the exclusion of agricultural workers from
maximum hours and overtime legislation as a form
of racial discrimination based on “disproportionate
impact.” The United States District Court did not,
however, find a basis for this claim using a rational
basis standard38. Subsequent Supreme Court
decisions reiterated the need to meet this stricter
standard when racial discrimination is
alleged.39
In the early 1980s, Congress passed a wider
set of farmworker reforms in the “Migrant

and Seasonal Agricultural Worker
Protection Act” – commonly called
Specifically, “agricultural laborer” defined in section 3(f) of
MSPA or AWPA. At the time of
the FLSA “includes farming in all its branches and among
enactment in 1983, AWPA created new
other things includes the cultivation and tillage of the
protections for migrant and seasonal
soil, dairying, the production, cultivation, growing, and
agricultural workers by establishing
harvesting of any agricultural or horticultural commodities
employment standards related to
(including commodities defined as agricultural commodities
wages, housing, transportation,
in section 1141j(g) 2 of title 12), the raising of livestock,
disclosures and recordkeeping.
bees, fur-bearing animals, or poultry, and any practices
The AWPA also required farm labor
(including any forestry or lumbering operations) performed
contractors to register with the
by a farmer or on a farm as an incident to or in conjunction
U.S. Department of Labor (DOL).
with such farming operations, including preparation for
Importantly, however, like the FLSA,
market, delivery to storage or to market or to carriers for
AWPA does not apply to “small”
transportation to market.” To note, although expansive, this
agricultural employers. While AWPA
definition does not include truck drivers employed to deliver
created some important improved
farm products within the food system.
protections for migrant and seasonal
agricultural workers, it did not
expressly require that legal and
human service workers be able to
In sum, the early definitions of agricultural workers
access temporary labor camps40 where migrant
and their exclusions under the NLRA and FLSA have
agricultural workers live. This exception raises
persisted and been propagated through subsequent
concerns that agricultural workers may not be
federal and state legislation (e.g. AWPA, OSHA).49 As
adequately aware of and able to exercise the
a result, agricultural workers do not enjoy many of
protections to which they are actually entitled
the protections that have long enabled employees in
under the law.
other sectors to exercise worker voice, earn fair wages,
access critical services, and stay safe.
During the latter part of the 20th century,
agricultural exceptionalism cropped up once
B. STATE STATUES & REGULATIONS
again, with agricultural workers being exempted
from certain occupational health and safety
The exclusion of agricultural laborers under the
standards that apply to the general workforce.41
NLRA and FLSA forms a gap that could be bridged
For example, the Occupational Health and Safety
through state regulation -- and has been addressed
Act (OSHA) excludes agricultural employers and
in several other states.50,51 In general, Colorado
their workers from protections provided under
law mirrors federal regulations--maintaining the
most of the general industry standards including
42
43
exclusions of agricultural workers -- on minimum
fall protections , ladder safety , and machine
wage, overtime, piece rate compensation, and labor
guarding.44Moreover, the OSHA standards that do
union organizing. Federal statutes are mostly silent
apply to agricultural operations such as the field
45
46
on meal and rest breaks, so states adopt their own.
sanitation standards , farm equipment safety ,
47
Some states, including Colorado, have created
and safety standards for temporary labor camps ,
regulations guaranteeing meal & rest breaks
have limited effectiveness due to enforcement
for workers. However, many states, including
restrictions imposed by Congress which prevent
Colorado, have also carried forward the
inspections or documentation of reports of
practice of excluding agricultural workers (even
noncompliance at farms with 10 or less workers.48
though the nature of some agricultural work
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necessitates accommodations to prevent ergonomic
and environmental-related illness and injury).52

definitions, namely:
•

“2.3.1: Workers in jobs in agriculture are
exempt from Rule 3 (Minimum Wage), Rule 4
(Overtime), and Rule 5.1 (Meal Periods) if they
are not covered by, or are exempt from, the
minimum wage provisions of the federal Fair
Labor Standards Act (29 U.S.C. §§ 201 et seq.).
Other jobs in agriculture are exempt from Rule
4 (Overtime) and Rule 5.1 (Meal Periods). In
workdays requiring multiple rest periods under
Rule 5.2, rest periods need not total exactly 10
minutes in each 4-hour period, as long as an
employee: (A) receives rest periods that average,
over the workday, at least 10 minutes per 4 hours
worked; and (B) receives at least 5 minutes of
rest in every 4 hours worked. 2.3.2

•

2.3.2: The Rule 2.3.1 exemption does not apply
if an employer draws at least 50% of its annual
dollar volume of business from sales to the
consuming public (rather than for resale) of any
services, commodities, articles, goods, wares, or
merchandise.

•

2.3.3 “Jobs in agriculture” means jobs with
work primarily within the same definition of
“agriculture” as under 29 U.S.C. § 203(f) of
the federal Fair Labor Standards Act. Jobs in
agriculture also includes temporary employees
employed directly by the Western Stock Show
Association for the annual National Western
Stock Show, who are exempt from all provisions
of the COMPS Order.57

In recent years, Colorado has also enacted multiple
laws to fill gaps in the federal regulations and
create an employee-protective system of labor
and employment laws. Unfortunately, agricultural
workers have still been regularly excluded from
coverage under both regulatory language and
agency interpretations.53 As a result, the people who
work on farms and ranches throughout Colorado
have not benefited from the steps that the state has
taken toward promoting fairness for and the welfare
of workers, further widening the gap between
agricultural workers and the rest of the workforce.
In Colorado, the primary laws guiding labor practices
can be found in Title 8: Labor & Industry of Colorado
Revised Statutes.54 In these statutes, for example
in the Labor and Peace Act, Colorado explicitly
excludes “farm and ranch labor” from its definition of
an employee:
•

“ ‘Employee’ includes any person, other than
an independent contractor, domestic servants
employed in and about private homes, and farm55
and ranch labor, working for another for hire in
the state of Colorado in a non-executive or nonsupervisory capacity”56

The exclusion of agricultural workers employees
from protections is extended through Colorado’s
Department of Labor and Employment rule

Table 7. Agricultural Workers Exemptions in Key Colorado Labor Protection Laws and Regulations

Statute/Regulation

Protections Included

Agricultural Worker Exemption

CDLE, Colorado Overtime and Minimum Pay Standards
Order (COMPS Order) # 36, 7 CCR 1103-1

Overtime

Yes

Colorado Minimum Wage Order Regulation, 7 CCR 1103-1 Minimum Wage

Yes

CDLE, Colorado Overtime and Minimum Pay Standards
Order (COMPS Order) # 36, 7 CCR 1103-1

Meal Periods and Rest Breaks

Yes

Colorado Revised Statutes, Title 8, Labor & Industry

Ability to Unionize and Strike/Boycott

Yes

Workers Compensation Requirements

Workers Compensation

No
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Colorado does have stronger protections compared
to other states for human trafficking and involuntary
servitude58 and some protections for children
and minors working in the agricultural industry59.
According to Colorado state law60, the minimum
age at which a minor may work in agriculture during
school hours is 16. The minimum age at which a
minor may work in agriculture outside of school
hours is 12.61 For minors under 18, a maximum of
8 hours can be worked a day and 40 hours per
week.62 Up to 6 hours can be worked on a school
day if under 16.63 In seasonal employment involving
perishable products paid by piece, minors age 14
or older may work up to 12 hours in a 24-hour
period and up to 30 hours in a 72-hour period (but
not more than 8 hours a day for more than 10 days
in any 30-day period).64 Nightwork is prohibited
for minors under age 16 from 9:30 p.m. to 5 a.m.
before a school day.65 Colorado does not specify any
limitations on the number of days per week that can
be worked by minors under 16 who are engaged in
agricultural work.
As a result of Colorado’s labor protection laws and
regulations, many66 agricultural workers in Colorado
are not covered to the same extent as other
workers in Colorado in regard to minimum wages;
overtime compensation; rest and meal periods;
ability to strike; sanitation and workplace safety
protections; workforce housing habitability and due
process guarantees; and other worker protections.
As discussed below, those who live in employerprovided housing also face additional challenges
in accessing health, legal, and other services. By
contrast, other states have expanded workplace
rights and protections for agricultural workers in
ways that supersede federal limitations (more detail
below).
1) Exemptions from Colorado Minimum Wage for
Agricultural Workers

•

8|

Non-Ag Workers in CO: Most non-exempt,
non-agricultural employees receive a minimum
hourly wage for their work. Some employers may

choose to use a piece-rate compensation system
to incentivize productive labor, but in those cases
a minimum hourly wage must still be met.67

•

Ag Workers in CO: Because the Colorado
wage order includes the same exemptions as
FLSA,68 many Colorado agricultural workers
are exempt from receiving the Colorado
minimum wage. These exemptions include the
following: i) the 500 ‘man day’ exemption is one
of the most significant exemptions from the
FLSA minimum wage coverage for Colorado
agricultural workers. This exemption applies
to those employed by smaller ranches and
farms that do not utilize more than 500 ‘man
days’ in a calendar quarter of the preceding
year (approximately equivalent to 8 full time
employees). Based on the data reported in the
2017 Census of Agriculture, approximately half
of Colorado agricultural workers are likely to fall
under this exemption.69 ii) Local hand harvesters
who are paid on a piece rate basis and worked
less than 13 weeks during the preceding calendar
year are exempt from the FLSA minimum
wage coverage -- this means that they are
not entitled to the equivalent of the federal
minimum wage of $7.25 per hour. However, if
that local hand harvester in the same position
had worked 14 weeks the preceding year, they
would qualify for the Colorado minimum wage,
which was $12.00 per hour in 2020.70 iii) There
is an additional exemption for non-local minors
age sixteen (16) or under who are employed as
hand harvest laborers on the same farm as their
parents and are paid at the same piece rate basis
as their parents.71 iv) Colorado’s range worker
exemption dates back to the 1960s and is based
on the premise that range workers (typically
sheepherders, goat herders and range livestock
workers) are in “constant surveillance of livestock
that graze and reproduce on rangelands” and
too work far away from their employer or
supervisor to compute work hours.72 Many
range workers report that it takes close
to 80 hours each week to complete all

of the work their bosses demand of them73 but
they are paid a flat rate. For example, H2A range
workers are paid a flat monthly wage rate of
$1,633.33 in 2020 based on a 48-hour workweek
at $7.25 per hour. Range workers are also sharply
limited in their ability to leave their place of
work and the effective hourly rate for these
workers has been estimated as approximately $2
per hour.74 Employers have sought to optimize
this exemption to the extent that courts were
required to step in and enforce limitations of the
inappropriate application of the range worker
designation to workers who should have been
classified as ranch hands.75

•

Alternatives: States are not preempted from
expanding the minimum wage beyond what the
FLSA provides. For example, the minimum wage
laws in California76, South Dakota, Wisconsin77,
and New York78 cover agricultural workers on
the same terms as other workers. Several other
states have also extended some minimum wage
protections to agricultural workers, including: 1)
Minnesota where the definition of “employee”
contained in the Minnesota Fair Labor Standards
Act excludes “any individual employed in
agriculture on a farming unit or operation who is
paid a salary greater than the individual would be
paid if the individual worked 48 hours at the state
minimum wage plus 17 hours at 1- ½ times the
state minimum wage per week.” Although framed
in exclusionary terms, this provision functionally
includes agricultural workers in Minnesota’s
minimum wage protections, while capping the
amount of overtime pay an agricultural worker
is entitled to receive.79 ii) Hawaii also provides
some minimum wage protections to agricultural
workers. Under Hawaii state law the definition of
employee does not include individuals engaged
in coffee harvesting or anyone employed
by employers of less than 20 people for any
workweek. Despite this limited exception,
Hawaii provides minimum wage protections for
agricultural workers.80
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2) Limitations on Overtime Compensation for
Agricultural Workers

•

Non-Ag Workers in CO: Most non-exempt, nonagricultural employees receive overtime pay for
hours worked beyond 40 hours per week and
also beyond 12 hours per day.81

•

Ag Workers in CO: Colorado has adopted
broad exemptions for agricultural workers
by using the same definitions from the FLSA,
including subsequent amendments that expand
exemptions to a wider range of agricultural
processing professions.82

•

Alternatives: Five other states have adopted
overtime compensation requirements for
agricultural workers by statute. For example:
i) California is phasing in required overtime
compensation to agricultural workers after 10
hours a day of work or sixty hours a week83. ii) In
Minnesota, agricultural workers are entitled to
overtime compensation after working 48 hours
in a week (unless they are paid on a salary basis)
though the total amount of overtime pay is
capped84. iii) Hawaii requires overtime pay for any
agricultural worker who works over forty hours
a week, but allows farm owners to select up to
20 weeks each year for which they would not
be required to pay overtime until the employee
reaches 48 hours in a week85. iv) In Maryland,
agricultural workers receive overtime for all
hours worked over 60 hours in one week86. v) A
2019 New York law established a farm laborers
wage board to contribute to the establishment
of an overtime pay system for farm workers.87
Based on the recommendations of the board,
overtime rates could be established that do not
begin until 60 hours per week but the board
is specifically instructed to consider gradually
lowering the threshold. The outcome of this act
remains to be seen as it only became effective
on January 1, 2020.88 vi) Finally, most
recently, Washington became the first
state to guarantee farmworker’s right to
premium overtime pay through judicial

breaks and unpaid meal breaks for agricultural
workers. For example: i) Minnesota requires that
each employee be given an ‘adequate’ period
of time to utilize a restroom for every four
hours worked and requires that all breaks of
20 minutes or less are paid.95 ii) In Washington,
employers are required to provide employees
with a ten-minute compensated rest period in
each four-hour period of work, including those
who are paid on a piecework basis, and ensure
that all employees have access to one quart
of drinking water per hour.96 Washington also
has specific requirements to increase access to
water when temperatures rise and other training
requirements to prevent heat stress.97 iii) Oregon
also requires employers to provide workers with
a ten-minute compensated break for each four
hour period of work and requires a 30-minute
meal break for work periods six hours or longer.98
iv) Lastly, California agricultural workers are
entitled to a paid 10-minute break for every four
hours worked and an unpaid 30-minute meal
break if they work five hours or more.99 California
also implemented regulations to protect workers
from heat related stress including a requirement
for open air shade or shade with ventilation
or cooling when the outdoor temperature in
the work area exceeds 80 degrees Fahrenheit
and the requirement that each employee also
receives one quart of fresh, pure, suitably cool
water per hour for drinking for the duration of
their shift.100 In California, agricultural workers
must be provided 10 minute preventative
cool-down rest periods every two hours when
temperatures exceed 95 degrees.101 To note,
some other states have not established paid rest
breaks and unpaid meal breaks requirements for
agricultural workers.

decision.89 In a concurring opinion, Justice
González wrote “The [overtime] exemption
denies an important right to a vulnerable class,
and defendants have not demonstrated it
serves important governmental objectives…
The exclusion of agricultural workers from
overtime pay deprives them of an important
health and safety protection that is afforded to
other workers.”90 Importantly, this case charts a
path for similar legal action in other states that
do not yet guarantee overtime premium pay to
agriculture workers91.
3) Exemptions from Rest and Meal Period
Requirements for Agricultural Workers

•

Non-Ag Workers in CO: Most non-agricultural
employees receive 30-minute unpaid meal
periods for shifts over 5 hours and 10-minute
paid rest periods every 4 hours.92

•

Ag Workers in CO: Agricultural workers are not
entitled to receive a 30-minute unpaid meal
period and although all agricultural workers are
now entitled to paid rest periods (through recent
rule changes), their rest periods differ from
other workers. The rest periods for Colorado
agricultural workers do not need to total 10
minutes in each 4-hour period.93 Under the
COMPS order, an agricultural worker’s break
can be spread out over an entire work day, as
long as they are provided at least 5 minutes of
rest every 4 hours worked and that the total
rest time provided averages out to 10 minutes
per every 4 hours worked.94 For example, a
Colorado agricultural worker can legally work a
10-hour day and get 5 minutes (consecutive or
nonconsecutive) to rest throughout the morning
work hours, receive a 10-minute break for lunch
and then have another 5 minutes (consecutive or
nonconsecutive) to rest during the 5 remaining
hours of work.

•

Alternatives: Appreciating the unique challenges
of agricultural labor and employment, several
states have expanded access to paid rest

10 |

4) Limitations on Concerted Activity for Agricultural
Workers

•

Non-Ag Workers in CO: Most nonexempt, non-agricultural employees
in Colorado have a right to concerted

activity including the right to join a union and
engage in collective bargaining. Concerted
activity, however, is simply the right to act with
or on behalf of co-workers to address workrelated issues without retaliation. Examples of
concerted activity include: talking with one or
more co-workers about wages and benefits or
other working conditions, circulating a petition
asking for better hours, participating in a
concerted refusal to work in unsafe conditions,
openly talking about pay and benefits, and
joining with co-workers to talk directly to an
employer, a government agency, or to the media
about problems in your workplace.102 When a
protected worker engages in concerted action,
the employer cannot discharge, discipline, or
threaten the worker for, or coercively question
the worker about, the “protected concerted”
activity.103

•

•

Ag Workers in CO: Agricultural workers in
Colorado do not enjoy a protected right to
concerted activity for two primary reasons. First,
agricultural workers’ ability to collectively bargain
is significantly restricted by the federal NLRA as
non-protected organizing. There is currently no
law in Colorado that grants agricultural workers
the right to join and organize labor unions,
engage in concerted activity free from retaliation
or to engage in collective bargaining with their
employers. Secondly, agricultural workers’
have an extended timeline for such actions like
boycotts or strikes and must provide at least a
30-day notice of their intention to strike.104 Yet,
the Colorado Labor Peace Act, which provides
most employees the right to engage in collective
bargaining and the right to join and organize
labor unions, specifically excludes employees
who work on farms and ranches from those
covered by the act.105 In effect, the intersection
of these exemptions and requirements make
collective action on behalf of agricultural
workers impossible.
Alternatives: Several states have adapted
their laws to provide more opportunities for
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agricultural workers to organize. For example:
i) California passed its own Agricultural Labor
Relations Act in 1975 to guarantee their farm
and food workers the right to organize and
collectively bargain just like employees in other
industries. ii) In Washington, the state statute that
establishes the right for individuals to organize
unions and engage in concerted activity applies
to agricultural workers - even nonunionized
agricultural workers acting collectively to
improve their working conditions.106 iii) In Arizona,
agricultural workers can engage in collective
bargaining and there are protections from
retaliation for labor activity including testifying
before the labor board or court. However
there are restrictions on strikes, picketing and
boycotting.107 iv) Most recently, in 2019 New York
passed the Farm Laborers Fair Labor Practices Act
granting agricultural workers the right to join and
organize labor unions and engage in collective
bargaining with agricultural employers.108
5) Limitations on Agricultural Workers’ Access to
Health, Legal, and Other Social Services

•

Non-Ag Workers in CO: While substantial
barriers to access exist for many people, most
non-agricultural employees are not prohibited
or impaired by their employers from accessing
health, legal, and other social services.

•

Ag Workers in CO: In Colorado, agricultural
workers living in employer-provided temporary
labor camps may be, in effect, prevented from
receiving health, legal, and other social services.
In part some employers presume that the
employer, rather than the worker, gets to decide
whether or not the worker can have visitors
outside of working hours.109

•

Alternatives: The United States Congress has
recognized the special barriers agricultural
workers face in accessing medical, legal
and social service assistance, especially for
agricultural workers living in employerprovided housing, and has recommended

“outreach” as the “principal activity” to break
down these barriers.110 However, there is not a
comprehensive or uniform federal and state legal
framework concerning the right of legal and
health outreach workers to access agricultural
workers who may live in employer-provided
housing. A consistent legal framework could
ensure reasonable access for outreach workers
to agricultural workers and their families, during
the course of their employment. Such protections
are justified given the fact that legal services and
other outreach workers in Colorado continue
to encounter some employers refusing to allow
social services, medical providers and lawyers
access their workers. In some states, the courts
have ensured that lawyers and medical providers
are not unreasonably denied access to agricultural
workers living in employer-provided housing.111
Other states like Wisconsin, Maryland, Florida and
Oregon have enacted statutes that guarantee
reasonable access for outreach workers.112 For
example, in Oregon, employers are prohibited
from restricting access to employee housing
by invited persons and “authorized” persons.113
Multiple state’s Attorney Generals have issued
Official Opinions that declare that agricultural
workers in temporary labor camps have the right
to receive visitors and that outreach workers
have a right to access workers. For example, in
1998 the Attorney General of North Carolina
issued an Opinion Letter making it clear that an
attorney whom migrant agricultural workers
invited into their housing on an employer’s farm
was not trespassing114 and in 2020 the Attorney
General of North Carolina issued a new letter to
address employers prohibiting migrant health
workers from visiting employee housing, which
has become even more common and dangerous
during the COVID-19 pandemic.115
6) Limitations on Sanitation and Workplace Safety
Protections for Agricultural Workers

•

Non-Ag Workers in CO: Most non-exempt, nonagricultural workplaces have easy access to
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drinking water and toilets, as well as limited
exposure to potentially harmful chemicals, odors,
vibrations, etc.

•

Ag Workers in CO: In Colorado, regulation and
enforcement of workplace safety standards is
split between the federal Occupational Health
and Safety Administration, The Environmental
Protection Agency, and the Colorado
Department of Agriculture. i) Federal OSHA
regulations require agricultural worker employers
to meet field sanitation standards (e.g., access to
drinking water, toilets, hand-washing facilities)
and to provide safety equipment to protect
workers from pesticides and other potentially
harmful chemical and biological agents.
However, appropriations riders have prohibited
federal health and safety inspections at small
farms and, in effect, exempted small farms
from OSHA’s worker protection provisions,
including inspections.116 Moreover, OSHA has a
checkered track record regarding field sanitation
standard enforcement. The OSHA standard for
field sanitation, for example, was only created
“after a legal battle and an opinion by a federal
appeals court castigating OSHA’s 14 years of
‘intractable’ ‘resistance’ as a ‘disgraceful chapter
of legal neglect.”117 That said, OSHA does have
a Whistleblower Protection Program118 which
encompasses twenty whistleblower protection
laws which prohibit retaliation against employees
who complain about unsafe or unhealthful
conditions.119 ii) The Federal Environmental
Protection Agency (EPA) is principally
responsible for approving, restricting and/or
banning the use of specific organic and nonorganic agricultural pesticide. iii) The Colorado
Department of Agriculture is responsible for
the Pesticide Applicator License training,
certification, and enforcement programs120 to
ensure the responsible storage, transport and
use of pesticides essential for the safety
and health of agricultural workers and the
surrounding communities.

•

Alternatives: Currently agricultural workers
have few opportunities to register complaints
and seek enforcement of workplace safety
protections with OSHA and the EPA. With sharp
limits on federal inspections and enforcement,
a long history of minimal enforcement activity,
and the recognition that it is entirely impractical
for individual agricultural workers to bring
lawsuits to enforce their safety rights, it may be
more effective to establish qui tam enforcement
provisions that create a private right of action to
discourage violations of safety regulations and
protect these essential workers.121

7) Workforce Housing for Agricultural Workers

•

Non-Ag Workers in CO: With the exception of
some seasonal tourism, outdoor recreation, and
camp counselors jobs, most non-agricultural
employees do not receive housing from their
employer.

•

Ag Workers in CO: In Colorado, many seasonal,
migrant, and temporary agricultural workers,
however, rely on their employer for on/near-site
housing or for arranging off-site housing. For
many agricultural workers, housing is provided
in facilities dedicated for agricultural workers’
use. For those employers bringing in workers
through the H-2A Program, it is a requirement
that they provide adequate housing in
compliance with federal, state and local laws.
There are minimal federal health and safety
standards applicable to agricultural worker
housing issued by the Employment and Training
Administration of the DOL or OSHA (depending
on the construction date of the housing), most
of which have not been updated since the
1980’s.122 The Colorado regulations that govern
sanitary standards for temporary labor camps,
found at 6 CCR 1010-11, were adopted in 1968
and do not appear to have been updated since.
Both the federal and state standards appear
to lack detailed enforcement mechanisms.
Additionally, agricultural employee housing
is excluded from the Colorado warranty of
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habitability123 and this lack of protection may
result in inhospitable or unsafe living conditions.
On the other hand, most agricultural workers
living in employer provided housing are entitled
to the due process protections provided in
Colorado’s eviction statutes.124 Unfortunately
there no data are available to assess the extent
to which agricultural workers living in employer
provided housing are evicted with or without
due process.

•

Alternatives: Agricultural workers’ housing
could be more regularly inspected to ensure
the safety and adequacy of housing and
utilities. These inspections may be conducted
by local and state authorities or by and through
Occupational Health and Safety Act (OSHA)
staff. It is important to recognize that these
agencies may need additional resources in order
to systematically increase investigation and
enforcement.

8) Strong Worker Compensation Protections
Colorado is one of the leading states in terms of
requiring workers’ compensation coverage for
migrant and seasonal agricultural workers and does
not include any exemptions based on the size of
operation nor documentation status.
9) Unemployment Inclusion
Colorado is also one of the leading states in terms
including agricultural workers in qualifying for
unemployment. Agricultural employers that either
paid cash wages of $20,000 or more to one or
more agricultural workers in a calendar quarter
or employed ten or more agricultural workers for
some portion of a day in each of 20 different weeks
during a calendar year are liable for participating in
Colorado’s unemployment insurance program.
C. LOCAL JURISDICTIONS
While beyond the scope of this brief, it is
important to acknowledge the significant
role that local counties and municipalities

NATIONAL FARM WORKER INJURIES AND
FATALITIES

play in supporting farm and food workers. Local
jurisdictions often have governing and regulatory
authority over zoning, land use and planning,
housing standards, minimum wage, antidiscrimination policies, as well as, operational
management of their policing, schools, and public
health functions.

V. COLORADO AGRICULTURAL WORKER
IMPACTS
Agricultural work can be dangerous125, enforcement
of employment and workplaces safety laws appears
limited, and agricultural worker populations tend to
be socially marginalized because of the transitory
nature of their employment, language barriers,
immigration status, and other social factors. These
factors, combined with the legal exceptionalism
described above, create a concerning situation for
the essential workers who labor on Colorado’s farms
and ranches.

As reported by the US Bureau of Labor Statistics,
workers in the agriculture, forestry, fishing and
hunting industry have the highest overall rate of
preventable fatal work injuries across all industries in
the US (per 100,000 full time equivalent workers).126
Common workplace risks for agricultural workers
include injuries from physical or biological hazards,
pesticide exposure, poor air quality, ergonomic
injury, animal waste exposure, and zoonotic
diseases.127
See Table 8. Source: NSC analysis of data from the BLS
CFOI surveillance program128

COLORADO OSHA INSPECTIONS AND
ENFORCEMENT
While Colorado specific information is not widely
available, OSHA Enforcement data since 2010129
show that only 0.625% of completed inspections

Table 8: Rate of preventable fatal work injuries by industry sector, 2017-2018
Agriculture forestry fishing and hunting
Mining
Transportation and warehousing
Construction
Wholesale trade
Professional and business services
Utilities
Other services (exec. public admin)
Manufacturing
Leisure and Hospitality
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Information
Financial activities
Education and health services
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in Colorado were for the agricultural industry. As
compliance data is not available, it is impossible
to know if this is due to the low number of total
incidents, low number of registered complaints, or
low number of investigated complaints.
Table 9. OSHA Enforcement

Ag Industry NAICS11####) in CO
Complete Inspection

15

Partial Inspection

55

Records Inspection

0

Declined to Perform Scheduled
Inspection

15

However, given the high incidence of workplace
accidents and injuries in the agricultural sector
nationally130 it seems plausible that a higher rate of
inspections is warranted and might meaningfully
reduce risks of harm.131
COLORADO DOL WAGE AND HOUR VIOLATIONS
AND BACK WAGES
Additionally, Colorado’s Department of Labor Wage
and Hour Division‘s enforcement actions (since
2001) have resulted in the following violations and
penalties132:
Table 10. FLSA Wage and Hour Violations

Ag Industry NAICS11####) in CO
Violations

217

Back Wages for Violations of Minimum Wage Provisions

$3,099

Back Wages for Violations of Overtime Provisions

0

Total Back Wages*

$142,057

* Figures are not exact due to rounding error

While the agriculture industry accounts for 0.34%
of total back wages for FLSA violations, current
rules stipulate that undocumented workers are
not eligible to receive these funds directly133 so
funds are only given to other agricultural industry
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businesses. Additionally, while there is a very low
probability (just 1.1%) that any farm employer will be
investigated by the Wage and Hour Division (WHD)
of the U.S. Department of Labor, in any given year,
over 70% of federal labor standards investigations
of farms conducted by the WHD find violations.
Concerningly, one-fourth of federal wage and hour
violations detected in the agricultural sector are
committed by farm labor contractors. Farm labor
contractors continue to be the fastest-growing
segment of farm employment, and thus there is
additional cause for concern about increasing
violations.134
The factors that drive marginalization of agricultural
workers and contribute to their difficulty and
discomfort in enforcing legal rights make it likely
that wage irregularities including theft are largely
unreported. National research indicates that
agricultural workers are often more vulnerable to
a range of abuses including: human trafficking135;
child labor136; wage theft (with the US Department
of Labor deeming agriculture a “low wage,
high violation industry,” and finding that tens
of thousands of agricultural workers have been
denied their earned wages -- in direct violation of
applicable laws -- over the past two decades. Across
the US, employers illegally withheld a total of $65
million in wages to 150,000 employees between
2001 and 2019)137; workplace violence (inclusive of
sexual harassment and assault)138; and other labor
law violations.139 Yet, many of these violations go
unreported.140
National research also indicates that farm
workers have high rates of economic and social
marginalization, for example: high rates of
poverty141; disparities in health care access and
health outcomes142; social marginalization143; limited
mobility144; and impaired abilities to exercise legal
rights and influence policies145. To illuminate the data
compiled herein and better understand how these
negative outcomes are experienced by agricultural
workers, peruse the Stories from the Field collection
of images and narratives compiled by Farmworker

Justice and photojournalist David Bacon.146 Because
Colorado does not currently extend legal protections
to agricultural workers that are on par with those
enjoyed by workers in other sectors, there is no reason
to suspect that agricultural workers in Colorado have
a materially different experience than agricultural
workers elsewhere in the United States.
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